IN  THE  MATTER  OF  THE  ONTARIO  HUMAN 


RIGHTS  CODE  1961-62 

AND  IN  THE  MATTER  OF  a  complaint  of  Miss 
C,   Lamour  Massey  against  Castlefield  Apartments, 
Mr,   Gustave  Krause  and  Mrs,   L,    Schoeler  that 
she  was  denied  living  accommodation  because  of 
her  race  and  colour  in  the  building  kno-wn  as 
Castlefield  Apartments  located  at  132  Castlefield 
Avenue  in  the  City  of  Toronto, 


REPORT 

Pursuant  to  my  appointment  by  the  Honourable  Dalton 
Bales,   Q.C,,   Minister  of  Labour,   as  a  Board  of  Inquiry,  to 
inquire  into  the  above-mentioned  matter,   I  presided  at  a  hearing 
in  Committee  Room  Number  2,   in  the  Parliament  Buildings  in 
Toronto  od  November  13,    1968,     The  respondent  was  represented 
at  the  hearing  by  Mr.9   Roy  C,    Sharpe,   Q.C.,   and  the  Ontario 
Human  Rights  Commission  by  Mr,   Blenus  Wright, 

The  Castlefield  Apartments  is  a  three  or  four-storey  apartment 
building  containing  self-contained  apartments,   perhaps  as  many  as 
18  in  number,   and  is  located  at  132  Castlefield  Avenue,  The 
building  is  owned  by  the  respondent  Gustave   Krause  who  resides 
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■with  his  wife  in  one  of  the  apartments.     The  superintendent  of 
the  apartment  building  is  Leona  Schoeler  who  resides  in 
Apartment  2B  of  the  Castlefield  Apartments,   a  basement  apart- 
ment,  with  her  husband,    Peter  Schoeler,   and  their  twelve-year 
old  daughter,     Mrs,    SchoeleHs  duties  as  superintendent  are, 
according  to  her  evidence,    "to  look  after  the  apartments,  to 
take  the  complaints  and  to  rent  the  apartments,"     In  the  perfor- 
mance of  these  duties  she  is  assisted  by  her  husband,   when  he 
is  free  and  not  engaged  in  his  regular  job.     His  assistance 
extends  to  the  leasing  and  the  arrangements  associated  with  the 
leasing  of  vacant  apartments.     The  Toronto  Daily  Star  of  June  18, 
1968,   carried  a  classified  advertisement  under  the  heading, 
"Apartments  to  Let  Unfurnished",   in  the  following  language: 

"Eglinton  -  Yonge 
A  2-bedroom  apt,,  for  July  15,  $150 
adults,  487-7253  or  483-9248" 

This  advertisement  related  to  apartment  204  in  the  Castlefield 

Apartm.ents  which  was  then  vacant,   and  was  placed  by  Mrs, 

Schoeler,     The  first  telephone  number  shown  in  the  advertisement, 

487-7253,   belongs  to  the  telephone  in  Mrs,    Schoeler's  apartment, 

and  the  second,   483-9248,  to  the  telephone  in  Mr,  Krause's 

apartment. 

Miss  C,   Lamour  Massey  is  a  young  woman,  well-mannered, 
of  good  appearance,   employed  in  the  Industrial  Training  Branch  of 
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the  Ontario  Department  of  Labour,   who  came  to  Canada  from 
her  native  Jamaica  in   1966  and  is  of  Negro  descent.     In  June, 
1968  she  had  decided  to  move  from  the  address  at  which  she 
was  then  residing  to  an  apartment  which  she  could  share  with 
a  girlfriend.      On  June   18,    1968  Miss  Massey  became  aware  of 
the  advertisement  which,   as  I  have  indicated,    Mrs.    Schoeler  had 
placed  in  the  Toronto  Daily  Star,   advertising  the  vacant  apart- 
ment in  the  Castlefield  Apartments,     At  about  two  o'clock  in  the 
afternoon  Miss  Massey  made  a  telephone  call  in  response  to  the 
advertisement,    was  told  by  a  woman,   who  had  answered  the 
telephone,   that  the  apartment  was  still  available,   and  stated  that 
she  would  come  and  see  it  later  on»     Miss  Massey  intended  to 
0o  to  inspect  the  apartment  from  work  along  with  Miss  Mary  McCabe, 
a  fellow   employee  in  the  same  office  as  well  as  a  third  woman  who 
was  the  person  with  whom  Miss  Massey  intended  to  share  an 
apartment.      Before  leaving  work  to  ^o  to  the  apartment  she  made 
another  phone  call  at  about  4:45  pm,  to  see  if  the  apartment  was 
still  available  and  to  obtain  directions.      She  spoke  to  a  woman  who 
advised  her  the  apartment  was,   in  fact,   still  available  and  told  her 
how  to  get  there.     There  is  some  confusion  as  to  the  identity  of 
the  woman  to  whom  Miss  Massey  spoke  during  these  telephone  calls. 
Miss  Massey  testified  that  the  number  she  called  at  2:00  pm .  was 
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the  first  number  mentioned  in  the  advertisement,    which,   it  will 
be  recalled  was  487-7253,    Mrs.    Schoeler's  number.  Presumably 
the  number  which  she  dialed  at  2:00  pm,   was  the  same  number 
she  dialed  at  about  4:45  pm,   and  yet  in  the  particulars  of  the 
complaint  which  Miss  Massey  signed  on  June   19,    1968,   the  day 
following  the  occurrence  which  gave  rise  to  this  matter^  she 
specified  that  the  number  called  at  4:45  pm.  was  483-9248  which 
is   Mr.    Krause's  number.     The  confusion  is  compounded  by  the 
fact  that  Miss  McCabe  who,   as  will  appear  later,   telephoned  the 
Castlefield  Apartments  at  6:35  pm.   on  June  18  and  spoke  to 
Mr.    Peter  Schoeler,   testified  that  she  obtained  the  number  from 
Miss  Massey  who  had  written  down  only  one  number,  that  she 
assumed  that  she  dialed  the  same  number  that  Miss  Massey  had 
dialed,   and  dialed  in  her  presence.     On  the  evidence,   one  must 
conclude  that  if  Miss  McCabe  had  dialed  the  same  number  and  if 
that  number  was  the  one  specified  in  Miss  Massey's  complaint,  she 
would  not  have  spoken  to  Mr.    Schoeler,       While  Mrs.  Schoeler 
denied  that  she  was  a  party  to  the  conversation  at  4:45  pm,,  and 
while  Mrs.    Krause^  who^l  was  informed^ was  present  at  the  hearing^ 
chose  not  to  testify  with  the  result  that  I  was  deprived  of  her  knowledge 
of  the  events,    I  am  inclined  to  conclude  from  the  evidence  that  both 
telephone  conversations  which  Miss  Massey  had  were  with  the  same 
woman,   that  Miss  Massey  was  in  error  in  thinking  the  number  she 
dialed  was  483-9248,   and  that  Mrs.    Schoeler  was  in  error  and 
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was  relying  more  on  Miss  Massey's  statement  of  the  number 
called  than  on  her  own  memory,   in  stating  that  she  was  not  a 
party  to  the  telephone  conversation  at  4:45  pm.     It  is  more  probable 
that  Miss  Massey  spoke  to  Mrs,    Schoeler  on  both  occasions  than 
that  she  spoke  to  Mrs,    Krause  twice  or  to  Mrs,    Schoeler  once 
and  Mrs,    Krause  the  other  timre.     Miss  McCabe  could  not  have 
spoken  to  a  man  who  identified  himself  as   Peter  Schoeler  at 
6:35  pm,   as  I  find  she  did,  if  she  phoned  the  number  which  Miss 
Massey  believed  she  had  phoned  at  4:45  pm.      My  belief  is  that 
all  three  calls  were  made  to  the  first  number  shown  in  the 
advertisement,   namely  487-7253,   Mrs.    Schoeler's  number,  I 
have  devoted  more  attention  to  the  matter  of  the  identity  of  the 
woman  to  whom  Miss  Massey  spoke  both  times  than  it  deserves 
but  1  have  done  so  out  of  deference  to  the  able  arguments  that 
were  presented  to  me.     In  the  totality  of  the  body  of  evidence 
adduced,    whether  Miss   Massey  spoke  to  Mrs,    Schoeler  only  the 
first  time  or  on  neither  occasion  but  only  to  Mrs,    Krause,   is  not, 
in  my  view,   essential  to  decide.     What  is  important  is  that  someone 
who  could  normally  expect  to  know  about  the  availability  of  an 
apartment  that  had  been  advertised  as  having  been  available,  and 
who  was  either  the  owner's  employee  or  wife,   told  Miss  Massey 
at  2:00  pm.   and  at  4:45  pm,   on  June  18,    1968  that  the  apartment 
was  still  available. 
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Having  been  assured  that  the  advertised  apartment  v^as 
still  available  as  late  as  4:45  pm.   Miss  Massey,   accompanied  by 
the  friend  with  whom  she  intended  to  share  the  apartment,  and 
her  fellow  employee  Miss  McCabe,    who  is  white,    set  out  almost 
immediately  for  132  Castlefield  Avenue  and  arrived  at  her  desti- 
nation at  about  5:30  or  5:35  pm.     They  looked  at  the  mail  boxes, 
ascertained  that  the  superintendent  lived  in  apartment  2B,  proceeded 
to  apartment  2B,   Mrs.    Schoeler's  apartment,   and  knocked  at  the 
door.   Miss  McCabe  taking  a  position  nearby  within  hearing  range 
but  out  of  the  field  of  vision  of  the  person  who  answered  the  knock, 
Mrs.    Schoeler  answered  the  knock  and  was  informed  by  Miss 
Massey  that  she  had  come  with  regard  to  the  apartment,  Mrs. 
Schoeler  replied  that  the  apartment  had  been  rented.     When  it  was 
pointed  out  that  the  sign  outside^ advertising  a  two-bedroom  apart- 
mentjwas  still   being  displayed,    Mrs,    Schoeler  stated  thatshe  had 
been  too  busy  to  remove  the  sign.      Miss  ^^assey  and  her  two  friends 
then  left  the  building,   had  a  discussion  outside  in  which  some  doubt 
was  expressed  about  the  truth  of  the  statement  that  the  apartment 
had  been  rented,   and  discussed  the  possibility  of  having  Miss  McCabe, 
who,   it  will   be  remembered,   was  white  and  who  was  thought  to  be 
out  of  the  sight  of  Mrs.    Schoeler  during  her  conversation  with 
Miss  Massey,   go  back  immediately  and  inquire  about  the  apartment. 
Believing  that  Mrs.    Schoeler  was  watching  them  from  her  window, 


it  was  decided  that  this  would  be  futile  and  the  three  departed. 

In  fact,   although  the  matter  is  of  little  importance,   it  was  not 

Ktrs,    Schoeler  who  was  watching  from  the  window,    but,  on 

my  view  of  the  evidence,   her  twelve-year  old  daughter.  I 

thought  I  detected,   in  the  cross-examination  on  behalf  of  the 

respondents,   although  no  submission  was  directed  to  this  point, 

a  suggestion  that  the  three  women  went  to  Mrs,  Schoeler^s 

apartment  looking  for  discrimination,   and,   fired  by  their  suspicion, 

found  what  they  were  looking  for^  although ,   in  reality,   all  that 

was  present  was  an  unfortunate  misunderstanding.     As  I  view 

the  matter,   the  expectation  of  Miss  Massey  and  her  friends  is  not 

terribly  material.     They  were  present  in  a  bona  fide  attempt  to 

find  accommodation  and  the  important  issue  is,    whether  or  not 

they  were  apprehensive,   did  they,  looking  at  the  evidence  objectively, 

encounter  discrimination,     I  should,   perhaps,   also  add  here,  and 

I  will   return  to  this  point  again,  that  in  fact  the  apartment  had  not 

been  rented  and  was  still  available.     Furthermore,  the  outside 

sign  advertising  the  apartment  was  not  removed  within  a  reasonable 

time  after  the  visit  of  Miss  Maseey  and  her  friends. 

At  about  6:35  pm.   on  June  18,    1968,   after  returning  home 
from  this  visit  to  the  Castlefield  Apartments,    Miss  McCabe  dialed 
the  number  which  she  had  been  given  by  Miss  Massey   (and  which, 
as  1  have  indicated,   I  believe  was  the  first  number  shown  in  the 
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newspaper  advertisement)   and  spoke  to  a  man  who  turned  out 
to  be  Mr.    Peter  Schoeler,  the  husband  of  the  superintendent. 
In  answer  to  her  question  whether  the  advertised  apartment  was 
still  available  he  answered,   and  the  answer  was  the  truth,  in 
the  affirmative,      Mr,    Schoeler  was  unable  to  explain  what  had 
occurred , 

Sometime  between  4:30  pm,  and  6:00  pm.   on  June  18, 
1968,   Mr.    Kevin  Joseph  Chisholm,  .who  was  looking  for  an 
apartment  fcr  himself  and  his  then  future,   and  now  present^  wife , 
phoned  about  the  apartment  and  was  told  it  was  still  available. 
At  about  7:00  pm,   he  attended  at  the  building  and  between  the 
time  of  arrival  and  8:00  pm,   Mr,   Chisholm  signed  an  "application 
for  apartment  tenacy"  in  respect  of  apartment  204,     The  appli- 
cation was  subsequently  accepted  and  the  apartment  is  now  leased 
to  Mr,    Chisholm  and  his  wife.     The  application  was  signed  in 
apartment  2B  where  Mr,    Krause  was  introduced  to  Mr,  Chisholm 
and  his  fiancee  by  Mr,   Peter  Schoeler,   whose  wife  was  not  then 
at  home,   and  who  had  conducted  the  negotiations  with  Mr.  Chisholm, 
Mr,    Chisholm  and  his  wife  are  a  white  couple. 

What  I  have  said  so  far  I  have  said  in  an  attempt  to  summarize 
the  objective  facts  as  they  appear  to  an  observer  who  must  be 
concerned  to  see  whether  an  act  of  discrimination  was  committed 


towards  Miss   Massey.     I  have  not  yet  said  anything  about  the 
respondents'  explanation  of  these  facts,   but  shall  do  so  shortly. 
Nor  have  I  said  anything  about  the  investigation  of  these  facts 
by  the  Ontario  Human  Rights  Commission»     Again,   I  shall  have 
occasion  to  refer  to  this  investigation.     What  I  do  desire  to  say 
at  this  juncture^  however ,   is  that  the  facts  as  I  have  found  them 
and  as  I  have  outlined  them  surely  support  a  prima  facie  case 
of  discrimination  against  Miss  Massey  because  of  her  race  or 
colour.     Having  reached  this  conclusion  I  must  direct  myself  to 
the  rest  of  the  evidence  to  see  whether  or  not,   on  the  whole  of 
the  evidence,   and  on  the  balance  of  probabilities,   discrimination  has 
been  made  out  or  whether  the  prima  facie  case  is  something  less 
than  a  true  or  complete  picture  of  what  in  fact  occurred.  Before 
doing  so,   however,   I  think  it  important  to  state  that  the  only  witness 
called  on  behalf  of  the  respondents  was  Mrs,    Schoeler.  Mr, 
Krause  was  not  called  on  his  own  behalf  and  it  was  only  after 
it  became  clear  that  Mr,   Krause  would  not  be  called  as  a  witness 
by  his  counsel,  that  counsel  for  the  Commission  called  him  to 
testify,     I  do  not  feel  that  very  much  turns  on  this  but  I  find  it 
difficult  to  believe  that  it  is  entirely  without  significance.     For  the 
purposes  of  my  conclusions  and  my  process  of  reasoning  I  have, 
however,   treated  it  as  not  bearing  significance.     I  have  similarly 
treated  the  fact  that  Mrs.    Krause,    who  might  have  shed  some  light 
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on  the  matter,   and  who  was  present  at  the  hearing,    was  not 

called  upon  to  testify.     What  I  do  regard  as  important  is  that 

I  should  state  that  I  was  most  unimpressed  by  Mr,    Krause  as 

a  witness.     Having  studied  the  transcript  of  evidence  carefully 

I  believe  that  any  reader  would  be  less  than  impressed  by 

Mr,    Krause's  evidence  and,   unsatisfactory  as  his  evidence 

appears  from  reading  the  transcript,  it  would  become  weaker 

still  if  one  could  observe  his  manner  of  testifying  and  his  demeanour 

while  testifying.     It  is  with  reluctance  and  a  feeling  of  distaste 

that  I  am  compelled  to  state  that  I  have  no  confidence  in  his 

evidence  because  I  do  not  believe  him  to  be  an  evil  man  or  a  man 

who  is  not  unhappy  about  misleading.     If  I  had  to  make  a  judgment 

about  his  character  to  explain  his  evidence  I  would  say  that 

Mr,    Krause  is  a  proud  man  who  knows  he  did  discriminate,  knows 

that  to  discriminate  is  wrong  and  may  even  be  remorseful  about 

what  occurred,   but  whose  pride  prevents  him  from  admitting  the 

discriminatory  conduct. 

The  explanation  which  was  advanced  for  what  occurred  and 
which  superficially  appears  to  have  been  an  act  of  discrimination  is 
simply  that  there  was  a  breakdown  of  communication  which  came 
about  in  the  way  to  be  discribed  now.     In  the  afternoon  of  June  18, 
1968,   a  young  man  approached  Mr,   Krause,   who  does  not  normally 
involve  himself  in  the  renting  of  the  apartments,   and  who  was 
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working  in  the  garden  at  the  front  of  the  building,   inquired  about 
the  vacant  apartment,   -was  taken  by  Mr,    Krause  to  inspect  it, 
and  expressed  satisfaction  with  it  but  wanted  his  fiancee  to  see  it, 
Mr,    Krause  took  a  liking  to  this  young  man  and  agreed  to  hold 
the  apartment  for  him  until  suppertime.     This  visit  occurred 
between  4:00  and  5:00  pm,   because  it  was  at  some  time  between 
these  hours  that  Mr,   Krause,  on  seeing  Mrs,    Schoeler  about  the 
building  or  garden,   told  her  that  he  had  agreed  to  hold  the  apart- 
ment for  the  young  man.     It  was  because  of  this  communication 
that  Mrs,    Schoeler  later  told  Miss  Massey  that  the  apartment  had 
been  rented.     Mrs,   Schoeler  had  an  appointment  to  keep  at 
6:30  pm,   and  left  just  as  her  husband  came  home  from  work. 
She  had  no  time  to  speak  to  her  husband  except  to  exchange 
greetings  and,   of  course,   did  not  tell  him  that  the  apartment  was 
being  held,   or  that  it  had  been  rented.     This  explains  why  Mr, 
Schoeler  told  Miss  McCabe  on  the  telephone  that  the  apartment  was 
still  available  and  why  he  was  at  a  loss  to  understand  the  occurrence 
which  Miss  McCabe  recounted  to  him.     This  explanation  is  consistent 
with  what  occurred  when  Miss  Massey  returned  to  the  building,  as 
she  did,   at  about  7:45  pm,   and  spoke  to  a  man,   who  must  have 
been  Mr,    Krause,  to  seek  an  explanation,   after  she  had  received 
word  from  Miss  McCabe  about  the  latter's  telephone  conversation 
with  Mr,    Schoeler,     While  so  engaged,   another  man,   a  "young 
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fellow"   {presumably  Mr,    Schoeler,   although  how  he  would  know 
about  the  matter  is  unexplained  because,   according  to  the  evidence, 
the  explanation  he  received  came  from  his  wife  who  did  not  return 
until  after  8:00  pm,  i.e.   after  Miss  Massey's  7:45  pm,  discussion 
with  Mr.    Krause)  came  by  and  said  something  about  a  misunderstanding 
caused  by  there  being  too  many  bosses, 

I  confess  that  I  find  the  explanation  given  by  the  respondents 
unacceptable.     It  is  unsatisfactory  not  only  because  of  the  manner 
in  which  it  was  given  by  Mr,    Krause,   but  also  because  it  is  a 
most  improbable  one  and,   moreover,   one  which  was  changed  by 
Mr.   Krause  whenever  inconsistencies  were  pointed  out  until  it 
ended  up  being  an  explanation  which  was  impossible  to  verify.  It 
will  be  recalled  that  Mr.   Chisholm^s  first  communication  with  anyone 
on  behalf  of  Castlefield  Apartments  was  by  telephone  in  the  late 
afternoon  between  4:30  and  6:00  pm.  and  that  he  did  not  visit  the 
premises  until  about  7:00  pm.     Mrs.    Schoeler  candidly  admitted  that 
it  was  her  understanding  that  the  young  man  for  whom  Mr.  Krause 
said  he  was  holding  the  apartment  was  Mr.   Chisholm,     The  evidence 
of  Mr.  Herbert  Sohn,   the  Assistant  Director  of  the  Ontario  Human 
Rights  Commission,    who  conducted  the  Commission's  investigation, 
satisfies  me  that  when  Mr.    Sohn  first  discussed  this  matter  with 
Mr.    Krause,   before,   by  the  way,   Mr.    Sohn  knew  the  details  of 
Mr.   Chisholm's  involvement,   Mr,    Krause  stated  that  the  man  for 
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■whom  the  apartment  was  being  held  was  the  man  to  whom  the 
apartment  was  subsequently  leased.     When  Mr,    Sohn  later  told 
Mr.    Krause  about  the  discrepancy  between  Mr.  Krause's 
explanation  and  the  facts  he  had  learned  from  Mr.  Chisholm, 
Mr.    Krause  changed  his  explanation  and  said  that  the  young  man 
for  whom  he  was  holding  the  apartment  until  suppertime  pending 
his  return  with  his  fiancee,   was  not  Mr.   Chisholm  but  another 
young  man  who  could  not  be  identified.     It  was  this  latter  position 
which  Mr,   Krause  took  in  his  testimony  when  he  was  called  by 
counsel  for  the  Commission  at  the  hearing.     I  find  it  a  most 
improbable  story  and  1  frankly  do  not  believe  it,     Mr,  Krause 
admitted  that  in  his  experience  few  persons  who  inspect  an  apart- 
ment and  say  they  will  return  later  do  in  fact  return,     Mr,  Krause 
is  too  astute  a  businessman  to  halt  his  ordinary  renting  procedures, 
and  risk  the  loss  of  a  potential  tenant  for  an  inquirer  none  of 
whose  pa  rticulars  he  had  bothered  to  take.     This  is  not  consistent 
with  the  careful  inquiries  Mr.   Krause  makes  about  an  applicant's 
credit  before  accepting  an  application  in  writing. 

It  was  submitted  by  Mr.    Sharp,   on  behalf  of  the  respondents, 
that  the  explanation  of  the  respondents  could  not  be  rejected  unless 
one  was  prepared  to  hold  that  the  evidence  of  both  Mr,  Krause 
and  Mrs,    Schoeler  should  not  be  accepted,     Mrs,    Schoeler,  after 
all,   testified  that,   at  a  time  when  Mr,   Krause  could  ndt  have  seen 
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Mr.   Chisholm,  he  told  her  that  he  was  holding  the  apartment. 
If  in  fact  Mrs,    Schoeler  did  receive  such  a  communication  from 
Mr.    Krause,  the  man  for  whom  the  apartment  was  being  held 
must  have  been  someone  other  than  Mr.   Chisholm.     Mr.  Sharp's 
submission  is  one  which  on  its  face  is  not  without  some  merit, 
Mrs,    Schoeler  is  not  a  witness  whose  evidence  suffers  from  the 
same  lack  of  credibility  as  Mr,   Krause's,     Moreover,   she  gave 
her  evidence  in  a  manner  that  cannot  be  characterized  as  unsatis- 
factory.    Yet,   I  am  satisfied  on  all  the  evidence  that  she  is  wrong 
in  her  evidence.      She  was  in  a  difficult  position.     On  the  one 
hand,   she  perhaps  desired  to  be  an  honest  witness  but,   on  the 
other,   she  was  an  employee  of  Mr,    Krause  on  whose  behalf  she 
was  carrying  out  a  discriminatory  act.     I  have  no  doubt  that  in 
carrying  out  that  act  she  was  implementing  the  discriminatory  policy 
of  Mr,   Krause,     It  is,  however,   not  on  the  basis  of  Mrs,  Schoeler's 
relationship  with  Mr,   Krause  as  his  employee  that  I  reject  her 
evidence,     I  believe  that  the  story  of  Mr,    Krause's  having  told 
Mrs,   Schoeler  that  he  was  holding  the  apartment  must  have  been 
made  up  after  it  was  discovered  that  Miss  Massey  had  complained 
but  I  think  it  was  made  up  by  Mr,    Krause,     It  is  possible  that 
Mrs,    Schoeler  may  even  believe  it,     June  18  was  clearly  an 
extremely  hectic  day  for  Mrs,    Schoeler  and,  given  an  activity-filled 
day  and  a  dependent  position  with  respect  to  her  employer,  it  is 
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not  inconceivable  that  the  power  of  suggestion  exerted  by  Mr. 
Krause  could  have  caused  Mrs.    Schoeler  to  accept  as  factual 
Mr.    Krause's  later  statement  to  Mrs.    Schoeler  that  he  had  told 
her  in  the  afternoon  of  June  18  that  he  was  holding  the  apartment 
for  a  young  man  who  would  be  returning.     But  this  is  admittedly 
speculative.     Two  things  are^on  my  view  of  the  evidence^ beyond 
the  realm  of  speculation.     The  first  is  that  by  Mrs.  Schoeler's 
own  admission,   what  she  told  Miss  Massey  on  the  occasion  of 
their  meeting  was  untrue.     The  apartment  had  not  been  rented  and 
Mrs,   Schoeler  knew  it.     The  second  is  that  Miss  Massey  was 
denied  the  accommodation  she  was  seeking  and  the  reason  for  the 
denial  was  not  the  one  advanced  by  the  respondents.     The  only 
reasonable  reason  that  reasonably  suggests  itself  in  all  the  circum- 
stances is  that  she  was  manifestly  of  Negro  descent. 

As  to  this  conclusion,  the  respondents  in  denying  discrimination 
relied  on  three  other  matters  that  deserve  to  be  mentioned.  The 
first  is  that  in  the  past  Mr,   Krause  had  rented  to  a  Negro  woman, 
one  Miss  Gordon,     But  here  again  the  evidence  was  unsatisfactory. 
Few  details  were  given  about  this  former  tenant  but  it  appeared 
she  was  no  longer  in  Toronto  and  what  evidence  there  was  about 
her  was  insufficient  to  enable  one  to  trace  her  to  verify  the  existence 
of  her  tenancy.     In  any  event,   it  does  not  seem  to  me  very  con- 
clusive that  since,   at  some  time  in  the  past,   Mr,   Krause  had  rented 
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one  of  his  apartments  to  a  Negro  he  was,   in  June  1968,  not 
practising  discrimination.     Similarly  the  evidence  that  was  adduced 
that  after  the  Ontario  Human  Rights  Commission  had  become 
involved  in  this  matter,   Mrs,    Schoeler  had  accepted  an  application 
from  a  Negro  man,  later  withdrawn  by  him,   does  not,   in  the  face 
of  the  evidence  as  a  whole,   convincingly  demonstrate  that  no  dis- 
crimination occurred  on  June  18,    1968.     Nor,   finally,   does  the 
fact  that  the  Castlefield  Apartments  has  a  Japanese  tenant  show  that 
no  discrimination  towards  a  Negro  occurred  on  June  18, 

It  is  appropriate,   at  this  point,  to  quote  the  precise  language 
of  the  complaint: 

"I,   C,   Lamour  Massey  residing  at  2  Hillhurst 
Boulevard,   Toronto  12,   Tel.   No.  489-1877 
complain  against  Castlefield  Apartments,  Mr. 
Gustave  Krause,   Mrs,  L.    Schoeler  whose 
address  is  132  Castlefield  Avenue,  Toronto, 
Tel.   No,   483-9248,   who  allegedly  committed 
an  unlawful  act  relating  to  housing  on  or  about 
June  18,    1968  -  5:35  p.m.  through  Mrs,  L, 
Schoeler,    Building  Superintendent, 

The  particulars  are:   I  visited  this  building  with 
two  friends  at  approximately  5:35  p,m,  ,   June  18,  1968, 
in  response  to  a  newspaper  advertisement  appearing 
in  the  Toronto  Daily  Star  of  that  date  and  after  con- 
firming by  telephone   (483-9248)   with  a  woman  that  a 
two  bed-room  apartment  on  the  second  floor  was 
available.     This  telephone  call  was  made  about 
4:45  p.m,   on  the  same  date  at  which  time  this 
woman  gave  me  directions  for  Teaching  this  building, 

A  woman  answered  my  knock  at  the  door  of  apart- 
ment 2B  and  I  explained  that  I  had  come  with  regard 
to  the  two  bed-room  apartment.     She  stated  that  the 
two  bedroom  apartment  was  rented  and  she  had 
forgotten  to  take  the  sign  down. 
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My  friend,   Miss  Mary  McCabe,   called  the  same 
number  at  about  6:30  p.m.     A  man  answered 
(he  identified  himself  as   Peter  Schoeler,  Superin- 
tendent)   -  he  informed  her  that  the  two  bedroom 
apartment  was  still  available, 

I  am  a  Negro  from  Jamaica  and  I  suspect  that  I 
was  denied  occupancy  of  and  discriminated  against 
with  regard  to  the  occupancy  of  the  apartment  in 
question  because  of  my  race  and  colour," 

An  inquiry  into  allegations  of  violations  of  human  rights,  and 

perhaps,   especially,   an  allegation  of  racial   discrimination,  requires 

very  careful  consideration  and  a  strongly  objective  approach 

because  of  the  ease  with  which  such  charges  can  be  made.  The 

difficulty  involved  is  enhanced  by  the  fact  that  in  such  an  inquiry  it 

is  necessary  to  examine  not  only  the  objective  facts,   but  also, 

where  those  facts  are  susceptible  to  a  reasonable  suspicion  of 

discrimination,   the  mind,   intentions,   or  motives  of  the  respondents 

to  determine  whether  the  apparently  suspicious  appearance  of  the 

facts  are  not  capable  of  an  innocent  or  fortuitous  explanation.  But, 

merely  because  these  matters  are  difficult  is  not  sufficient  reason  to 

dismiss  an  allegation  as  that  of  an  overly  sensitive  person  and 

accept  any  explanation  offered  by  a  respondent.     What  is  required 

is  the  use  of  common  sense  and  a  preparedness  to  weight  the 

reasonableness  of  the  conduct  and  explanations  of  the  parties  involved 

One  must  carefully  examine  the  probabilities  inherent  in  the  particular 

situation.       I  have  taken  the  view  in  other  reports  to  the  Commission 

and  still  believe  it  is  the  correct  view. that  the  onus  of  proving  a 
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contravention  of  the  Ontario  Human  Rights  Code  1961-62  is 

on  the  Commission  to  establish  the  facts  of  the  complaint  on 

the  balance  of  probabilities.     Bearing  in  mind  all  the  considerations 

I  have  referred  to,   1  am  satisfied  that  that  onus  has  been  satisfied, 

and  that  those  facts  constitute  a  contravention  of  section  3(a)  of 

the  Code  which  reads  as  follows: 

"     No  person,   directly  or  indirectly,  alone 
or  with  another,   by  himself  or  by  the  inter- 
position of  another,  shall, 

(a)   deny  to  any  person  or  class  of  persons 
occupancy  of  any  commercial  unit  or  any 
self-contained  dwelling  unit; 


because  of  the  race,   creed,   colour,  nationality, 
ancestry  or  place  of  origin  of  such  person  or 
class  of  persons," 

Apart  from  the  distressing  emotional  injury  which  Miss  Massey 
received  by  reason  of  the  discrimination  practised  by  the  respondents, 
an  injury  which  I  am  sure  I  do  not  characterize  too  strongly  when 
I  refer  to  it  as  deep  psychic  wound  suffered  by  a  person  whose 
right  to    equal  treatment  as  a  human  being  is  denied,   1  am  satisfied 
from  the  evidence  that  a  quite  conservative  estimate  of  the  out-of-pocket 
expenses  incurred  by  Miss  Massey  in  the  use  of  public  transportation 
from  June  18,    1968,   to  September  6,    1968,   when  she  finally 
obtained  suitable  alternative  accommodation,   was  $29:60, 

Having  indicated  my  conclusion  that  the  allegation  of  discrimination 
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has  been  made  out,   I  nov^/  turn  to  my  recommendations  to  the 

Commission,   in  the  language  of  section  13    (3)   of  the  Ontario 

Human  Rights  Code  1961-62,   as  to  "the  course  that  ought  to 

be  taken  -with  respect  to  the  complaint".     To  begin  with  I  point 

out  that  at  the  hearing,    while  denying  on  his  clients'  behalf  that 

they  did  engage  in  discriminatory  conduct,   Mr,    Sharp  indicated 

that  the  respondents  were  prepared  to  express  to  Miss  Massey  they  w< 
^sorry 

that  this  matter  arose  and  that,   in  the  event  of  a  future  vacancy, 
if  Miss  Massey  could  satisfy  his  financial  requirements  Mr.  Krause 
was  prepared  to  rent  the  apartment  to  her.     If  my  estimate  of 
Mr.    Krause's  character  is  correct,  he  will  still  be   willing  to 
make  the  same  gesture  now.     However,   1  do  not  think  that  the 
matter  should  be  allowed  to  rest  there.     As  I  have  had  occasion 
recently  to  point  out  to  the  Commission  in  another  matter,   it  is  my 
opinion  that  the  most  difficult  aspect  of  human  rights  legislation  relates 
to  its  enforcement,     I  take  the  view  that  it  is  precisely  because  of 
difficulties  in  enforcement  once  discrimination  has  been  found,  that 
the  Legislature,  in  enacting  section  13  and  14  of  the  Code,  empowered 
the  Minister  to  "issue  whatever  order  he  deems  necessary  to  carry 
the  recommendations  of  the  board  (of  inquiry)  into  effect"  and 
provided  that  the  contravention  of  a  ministerial  order  should  be  an 
offence.     To  be  deterred  from  giving  relief  to  a  complainant,    who  is 
found  to  have  been  the  victim  of  discrimination,   by  Mr.  Sharp's 
submission  (the  substance  of  which  raises  a  serious  matter  of  principle 
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to  which  I  have  given  much  thought),   in  effect,   that  it  is  offensive 
to  one's  sense  of  justice  to  impose  "sanctions"  for  violation  of 
a  statute  in  proceedings  in  which  the  alleged  offender  is  a  com- 
pellable witness,   is,  to  me,  to  admit  that  our  society  has  failed 
to  come  to  grips  with  the  grave  social  problem  that  discrimination 
presents,     I  do  not  think  that  we  are  as  helpless  as  Mr,  Sharp 
suggests,   and,   as  I  have  indicated,    my  view  is  that  the  broad 
powers  conferred  on  the  Minister  is  a  reflection  of  the  Legislature's 
concern  about  the  difficulties  inherent  in  the  enforcement  of  human 
rights  and  that  there  should  be  effective  legislation  to  protect  them. 
Accordingly,   I  have  concluded  that  I  should  recommend,   and  do 
so  now,  that  the  respondents  be  asked  to  write  a  letter  of  apology 
to  Miss  Massey,     If  they  refuse  to  do  so,   I  would  not  compel  them 
to  do  so  by  means  of  a  ministerial  order  because  I  do  not  favour 
compelling  a  hypocritical  gesture  that  is  devoid  of  real  meaning. 
Furthermore  the  respondent  Gustave  Krause  should  be  asked  to 
write  a  letter  to  such  of  those  organizations  in  Toronto  concerned 
with  the  interests  of  ethnic  and  racial  minorities  as  may  be  determined 
by  the  Commission,   advising  them  of  his  willingness  to  rent  apart- 
ments as  they  become  vacant  to  any  responsible  person  regardless 
of  race,   or  colour.     If  this  request  is  refused,   I  recommend,  for 
the  same  reason  that,   again,   it  should  not  be  embodied  in  a  ministerial 
order.     Next,   1  recommend  that  Mr,   Krause  should  be  required  to 
compensate  Miss  Massey  for  her  reasonable  out-of-pocket  expenses 
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in  seeking  alternative  accommodation,   in  the  sum  of  $29:60,  which 
I  have  already  stated  I  find  to  be  a  conservative  estimate  of  those 
expenses.      My  final   recommendation  is  that  Mr.    Krause  should  be 
required  to  offer  the  next  vacancy  to  Miss  Massey  and  if  she  is 
not,   then,   in  a  position  to  accept  it,   to  render  assistance,  including 
financial  assistance,   in  such  amount  as  Miss  Massey  demonstrates 
to  the  Commission  she  has  incurred,   in  obtaining  alternative 
accommodation  when  she  is  next  required  to  move. 

ALL  OF  VVHICH  IS  RESPECTFULLY  SUBMITTED 

DATED  at  Toronto  this  24th  day  of  January  1969. 


